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A) I Name and Address of the

Appellant

Harsha Engineers Limiteda
Sarkhej-Bavla Road P.O. Changodar
Ahmedabad - 382213

%t{HfB'RVWftV4ITtV tqdRbtqjVVmm{ut qt TV wray + vfl WIlf&rawi geT,{IT., WWI

qfB%Tftqt wftvwqnEqftwr w+m wga%tv6ar{,§©Tf%q§wriv%Rsa8' sq,IT {I

Any person aggrieved by this Order-in-Appeal may file mr appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vt©Hvrlqttwr qrqqq:-

Revision application to Government of India:

(1) +.#nRqrqqqF@gf&f©m,r994=ETura%cTqtq gdP -R THi%+r~t+IM TIU #
abura % vqq qtq6 % #nf€ !qfrwr wrin ©zfFr vf+, wm vmn, fRv Mrm, tMtq ftvFr,
ql'ft+fRT, dIoffH vm, +vR TFt, +fUr rrooor#F=EtHFhqTev ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) vfl vrg=FT§Tf+%qrq&+v€q€ftHfnFH vR tfMTWTKrHvr©qqlWT+ + vr fM
WTWH+§y\wTFrn+qrg8wiEUVKF +, vrMI WTRrHvrwEntv§qtMqTaTtq
vrfiafTwrwN+€Tqm gT vf@n%dn73{{TI

In case of any loss of goods where the loss occur
warehouse or to another factory or from one warehouse
of processing of the goods in a warehouse or in storage
warehouse.
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(v) WEa hVTBl fiMay qr viv +f+RtQ7vrvnwvTv#f+fbrhr+©Bfm?Mq{W©qt
®n©rqwr%RRa+wn++-avTr€+qTFfW IT? n gIg tf+Hav 81

A

in case of rebate of duty of excise on goods exported to any country or terTitoIy
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qRq–,–r%rjTTmqf+uMm qE€#qTF(+n€qr TandY)fhrf7fbn ;vr qr@8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(Er) #{%{\n[TqT4tWTR7qrvq+%TTTT+fMvqty%fthf%TPr =FiT{e she+ WtT qt IT
gnr K+Mm% s,ITfbb qT]H,wfk bma VTftTqtVqT TTTr@n+fRv©f&fhFT (+ 2) 1998
urn l09 nTfqlBfh w€tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) bfb nwa qJ?q (wftv) fhmqft, 200r + fhm 9 % +atafRftf?gvqq fen w-8 + d
vfhff +, tfqu grIer % vfl wiw !fB7 fhfPr & dtv qr@ % qftaUj©-©TtW lq wilv WtqT #t a-d
vfhFt % vrq gfRv win fM wm qTfjal M vrq urn ! vr !@ qfhi BT #ah ura 35- 1 +
f+&ffm qt # !;raT-rb vqJ iT vrq ant-6 vvm =it vfl vfl §+tqTRul

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfhqq atm + vr% %Y6T7tw qq vr@@rl wwt %q©ut@#200/- =Munn qt
qTq;tTq8fqTT%qvq©r©+@ra©+rrooo/-$t=$tVy'IVTq=6tqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount krvolved
is more than Rupees One Lac.

€fhn w,hdbruwqq Mgf+qT%twftdhRrnTfbqRyr # vft BnflTr:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hfkr@qrqq V@ @ftfhm, 1944 # urn 35-dt/35-qb data:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3Vfaf8T qft'%€ if 'mTR RSTTI # qHTn =Ft aMiT, wfMt h TN8 t gRT qPR R-rdN[

KTm elm W +qm TnT Hnfivor (Rf}a) # vPIT MT mFr, ©§qTTRR + 2“ KmT,

qHdr VTR, WT% $tr©tqFH, q§=rnRTq-3800041

To the west regional bench of Customs, Excise & Service Tax AppeUate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawan, Asarwa, (Jirdhu Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
crossed bank draft in favour of Asstt. Registar of a bran,
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) qR w wrtqT + qe tv gillett vr mrjqt Bt,IT 8 at %tq lg #rat % fw1 =#tv %r !TjvTq arM
Or + film vm qTf§T IW v'v iT Ot EU vfl fb faw vfr %rf t 4vR % Rv qqTf+=rfI wtt?fm

=rwTPd%w#rRqwfhWh€nvt©n#tvqqMfMvrm8 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) mmm qPr ©fhfbm r970 vwr tRitfkT 4t g!WI -1 + +nta f+8ffR:v f@ wn 3@

wgn qr lg©fjqT qqTftqft fwhm WTflmfr iT ©fiw + + n+q =gt in sawn v 6.50 qt vr @wmv
qr©fDWwn€TqTqTev I

One copy of application or O.i.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) !Val tHPdavwfF#rfwFwr n+vRfwBit #rgn TfT &vm ©mf#efbnvrm%frtfm
WTb, %-rdhruqrqT qJ-v–nT{tqrw wfhfhrqmTfhrwr (qmffqPd) Mm, 1982 + fqfja el

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gmT gTr, qTr€m©qNq qj@ T{+qrwwftMRmnf$For (fRaa:) IT%vfl wttTfT% vr$i
+ +Iq+li II (Demand) IT'i + (Penalty) qT 10% if WTT qUiT ©Rqpf ti 8TeTtRi, R%RN if WiT

10 %(IgNITeI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

I-Ffh WITT %-,–F 3fTI +qFht + +afT, qTTfqR €FTT qd–'i #f ThT (Duty Demanded) I

(1) & (Section) IID %®af+8ffrv ITfPr;

(2) fWrT ma €Fi8z: hfea =Fr ITfin;
(3)+T#Zhf9afWNff%fwm6%%K+qnPrl

gBl{ wn ' Hnd ,Mr’ + Half wn.# TexT funtm’ nf@q%t+ qM if vf vqr M
Tvr el

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre_deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Flnance
Act, 1994)

Under Central Excise and Serwit.'e Tax.1 “Duty demwrded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) sv wrtqT+ vfl ©frqxTRmWr% wr@ MT„q win qm qTW=RqTRV#a wwt Mw{
W % 10% Uvmvqlfn#Mrwyfaqlfad $ av WTb lo%WqIHR VT wna81

In view of above2 an appeal against this order

payment of 10% of the duty demanded where duty or
or penalty7 where penalty alone is in dispute.”

he the Tribunal onshall lie_
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F.No. GAPPL/COM/CEXP/283/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been nied by M/s. Harsha Engineers Limited,Sarkhej Bavla Road, PO.

Changodar, Ahmedabad-382213, (hereinafter referred to as “the appellant”) against Order-in-

Original No. 05/AC/ReRtnd/23-24 dated 12.05.2023 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST, Division IV, Aluneda-bad North

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant were holding C. Ex. Reg. No.

AAACl14828CXM002 & AAJLC}14828CXM003 during pre-GST regime and now holding (}STN

24AAACH5549QIZ2. They Bled refund of Rs.5,09,118/-, unutilized closing balance of Education

(less, Secondary. & Higher Education Cess, lying as CENVAT credit balance as on 30.06.2017.

The appellant were issued Show Cause Notice No. V/27-50/Refund/Husha/2022-23 dated

13.04.2023 for rejecting their refUnd claim of Rs. 5,09,i 18/- on the ground of time limitation and

absence of .provision as per existing law to allow cash refllnd of accumuiated Cenvat Credit in

respect of Education Cess and Secondary & Higher Education Cess.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the refund claim of Rs. 5,09,i18/- was rejected on the grounds mentioned

above.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

C) The appellant submitted that the claimed cess were availed for various capital goods,

inputs and input services. The claimed cenvat was closing balance as on 30.06.2017 and

the same was not transferred through Tran-1 in terms of the Section 140 of the CGST

Act,2017. The appeilant submiaed that they were unable to utilise the credit lying in

baiance and therefore they were entitled for cash refund.

The appeliant submitted that they have filed refund claim on the basis of the

CESTAT,Ahmedabad order No A/10198/2023 dated 06.01.2023 in case of M/S USV

Private Limited Vs. Commissioner of Central Excise & ST, darnan as the facts of both

the cases are same..

The appellant submitted that the limitation of one year does not apply to the refund of

unutilized and un-utilisable credit lying in balance as per above decision. They made

reference of the case of Union Of India vs. Slovak India Trading Co. Pvt. Ltd.[2006 (7)

TM19-karnataka High Court] wherein it is held that there is no express prohibition in

C)

e)

terms of Rule 5 of Cenvat Credit Rules,2004 and IIable for purpose of
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rejection. The court ordered refund in case of the assessee coming out of mod%t scheme

The decision was dso upheld by the apex court.

' TheY prayed to set aside the impugned OIC) and allow their appeal.

4' Personal hearing in the case was held on 15.03.2024. Shi Manoj B Bhavsml appeared

for personal hearing on behalf of the appellant. He stated that the appellant is eligible for refund

of Edu' Cess and SHE Cess pending as on 30.06.2017 in light of the Ahmedabad C'EST’AT

Judgement in the case ofUSV Pvt. Ltd. Vs. Comnlissioner of C. Ex. ald ST. daman.

5. 1 have carefully gone through the facts of the case, grotulds of appeal: submissions made

m the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, denying the

refUnd of unutilized EC & SHEC, h the facts and circumstance of the case9 is legal and proper
or otherwise.

6. AS per submission before me, it is observed that the appellant filed a refund claim of

Edu. Cess & SHEC total amount Rs. 59099118/-> which was the closing balance as on

30.06.2017 and the same was not available through Tran_1 in terms of Explanation 3 to the

Section 140 of the CGST Act,2017. The appellant was also unable to utilize the credit lying in

balance due to introduction of GST regime.

In this regard I find that the Hon’bIc CESTAT in case of usv pvt Ltd vs Comrnissioner

of Central Excise & ST, Daman-2023(2) TMI 230 held that “the assessee is legally endtled for

cash refund of accumulated and unutilized Cenvat Credit of Education (-'ess mrd Secondary and

Higher Education Cess as per Rule 3 of the Cenvat Credit Rules)2004 and such reRmd are not

time barred.”

Further, I find that Hon’ble Karnataka High Court in case of Union Of India vs. Slovak

India Trading Co. Pvt. Ltd.[2006 (7) TM19-karnataka High Court=2006(201) E.L. T.

559(kar.)]held that “The Tribunal, in our view, is fully justified in ordering rehtnd particularly in

light of the closure of the factory and in the light of the assessee coming out of the Modvat

Scheme. The above order has been upheld by the Hon’ble Supreme Court at 2908(223)ELT

Al 70(SC).

I also find that the Hon’bIc CESTAT, Delhi in case of Bharat Heavy Electricals Ltd. Vs.

Commr. of CGST, Cex. & Customs held that “the credits earned were a vested right in terms of

the Hon’ble Apex judgement in Eicher Motors case and will not extinguish with the change of

law unless there is a specific provision which debars such refund. There is no provision in newly

enacted law that such credit would lapse. Thus merely by change of legislation suddenly the

appellant could not be put in a position to lose this valuable right. Thus we find that the ratio of

Apex Courts judgement is applicable as decided in cases where the assessee could not utilize the

4lere it became impossible tocredit due to closure or shifting of factory to a non dutiatJ) ed
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use these credits. Accordingly the' ration of such cases worftd be sqa:reIY applicable to the

appellant’s case. Following the judgement of Hon’ble Karnataka High Coun in the case of

2006(201) ELT559(kar.) in case of Slovak india Trading Co. Pvt. Ltd. and similar other

judgements/decisions cited supra, I hold that the assessee is eligible for cash refund of the Cesses

lying as cenvat credit balance as on 30.06.2017 in their account.

6.1 Further I find that jurisdictionai CESTAT, Ahmedabad , vide Final Order No A/10198/2023

dated 06.02.2023 in the excise appeal no 10345 of 2021 in the case between USV Private

Limited Versus Commissioner of Central Excise & S. Tax, Damain [2023(2)WI1). 230] has

allowed cash refund against the accumulated and unutilized Cen%t Credit of Education and

Secondary and Higher Education (;ess. Following judicial discipline, i find that the appellant is

entitled for the cash refund of credit of Edu. Cess and SHE (:ess.

7. in view of the above, I am of the considered view that the case in hand is similar to above

cases and the ratio of the above cases would be squarely applicable in this case. Therefore, the

appellant is eligible for refund of the closing balance of Edu. (less and SHE C:ess as on

30.06.2017.

8. In view of above, I hold that the impugned order passed by the adjudicating authority

denying refUnd of un-utilized balance of Edu. Cess and SHE (less as on 30.06.2017 is not legal

and proper and deserve to be set aside. Accordingly, I set aside the impugned order and allow the

appeal filed by the appellant with consequential relief.

9. wftvq6fua©##tv{@ftv©rfmnaqfrwe{t%#f#nvrKr8 1

The appeal filed by the appellant stands disposed of in above terms.

(dId i=h)
grp ( wOw)

Date % . oJ. LdF
Td

Attested

P/
b4anish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Harsha Engineers Limited,
Sukhej Bav Ia Road, PO. Changodar,
Ahmedabad-382213

Appellant

The Assistant Commissioner.
CGST, Division-IV,
Ahmedabad North

Respondent
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Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division IV, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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